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EDITORIAL NOTES. 


The charge to the grand jury of Middlesex county by Mr. Justice 
Bergen, on January 26, concerning the serious disturbance at the Roose- 
velt fertilizer plant, has furnished ground for a great deal of news- 
paper comment in this and the adjoining States, owing to the fact that 
the law concerning the appointment of deputy sheriffs was presented 
in a perfecty concise and easily-to-be-understood manner. It has been 
a growing custom in this State for a sheriff to appoint and swear in 
deputies to quell riotous proceedings, or prevent infractions of law by 
mobs of strikers. When no harm has been done by the designation of 
such deputies, no one, of course, has made complaint, but, in this case, 
it happened, first, that the deputies appointed and sworn were brought 
in out of the State and were not citizens, and second, they killed inno- 
cent victims by firing upon them with no apparent good cause. In- 
asmuch as most of the newspaper reports of the Justice’s charge were 
incorrect in many essential particulars, the full stenographic text is 
given elsewhere in this number of the Journal. 





Dr. Nicholas Murray Butler, of New York, in an interview in the 
New York “Times,” speaks without hesitation of what he considers will 
be the result of the European War. He seems to have the firm view 
that there will come out of it a United States of Europe, for which he 
thinks the people there are well prepared. In effect he states that con- 
ventional diplomacy has broken down; that a different type of states- 
manship is bound to be evolved out of a complex and decadent mili- 
tarianism; that the people will find they are tired of one-man sover- 
eignty and especially of the vast expense connected with it; and that, 
as a reaction from the extreme enmities that have been fostered, there 
will be a more general respect shown to each other by the different 
nations. He does not mention any one country in which the feeling of 
true civic brotherhood will be fostered more than in another, but it is 
evident that he thinks that, inasmuch as the federated small sover- 
eignties of the German empire have been moulded into one compact 
nation, and as the four parts of England are now working in perfect 
harmony, and, further, as the object lesson of American Government 
appeals so strongly to the middle and lower class people of Europe in 
all the countries involved in the war, the result must be a new national 
life. Whether this may prove true or not, Americans may well hope 
for such an outlook. 
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In Chicago it is stated that the registration of women voters ot 
the poll books during the first week in February was nach less than it 
would otherwise have been, because of the ruling by one of the county 
J udges that they must answer the same questions that are required of 
inen, including the statement of their ages. Naturally this will be so 
in any part of the country. We never could see, however, the impor- 
tance of a definite statement of age by anybody, as a preliminary to 
voting. The law of every State makes twenty-one the legal age, on the 
attainment of which a citizen may vote. When he is actually twenty- 
one, if he has the other qualifications as fixed by the Legislature (for 
example, his citizenship, the necessary residence in the State or county, 
etc.), he is a legal voter, and it can make no earthly difference to any- 
body whether he is twenty-one or seventy-two. It is precisely so with 
a woman voter. It is wholly unimportant, so far as the State is con- 
cerned, whether she is twenty-five or fifty-five, and we discern no 
reason why the law of any State should require the precise age to be 
stated under oath. Such a question as, “Are you twenty-one years of 
age, or more?” should be sufficient under any circumstances. If it be 
said that there may be two of the same name, and that they can be best 
differentiated by a record of the age of each, the ready answer would be 
that some other description might be required, as parentage, whether 
married or single, or, if it be desired to go so far, the more definite 
identification as used upon passports. 





The Legislature has again passed the Constitutional amendment 
providing for woman suffrage in New Jersey, providing the people so 
direct at a regular election. ‘The vote was unanimous in the House of 
Assembly, and almost so in the Senate. This does not mean that all 
Legislators who voted to submit an amendment to the people favor 
woman suffrage; not by a great deal. While no one can predict to 
a certainty what the result of the election may be, our own strong idea 
is that it will not be carried in this State at the present time. It will 
receive many more votes now than it would have done two or three 
years ago, but we do not believe the present voters, who are all men, 
of course, have arrived at the conclusion (that is, a majority of them,) 
that the entrance of women into politics will be of benefit either to the 
State in general, or to local communities in particular. Many mer 
who feel uncertain about it, but ho count themselves chivalrous, will 
doubtless vote in the affirmative with the view of giving the matter a 
fair test. But there are many others who understand perfectly weil 
that. when suffrage is once conferred upon an additional class, the 
result is, not a test, in the sense that, if unsatisfactory, there may be 
a step taken backward, but a finality. Suffrage once extended is never 
withdrawn. Hence such will hesitate until all doubts of the utility of 
the measure pass away. 





The annual report of the Board of Public Utility Commissioners, as 
made to the Governor under date of December 31, 1914, is an important 
one and shows plainly that the Board has been active in entertaining 


and deciding complaints. [ts usefulness is now established beyond any } 
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peradventure. Even in the matter of the elimination of grade cross- 
ings on railroads great progress has been effected, and this alone is 
one of the most gratifving aspects of the work of the Board. The 
Pennsvlvania and the D., L. & W. Railroad Companies have under 
the Board’s direction spent considerably over two million of dollars 
in carrying out the plans for the elimination of crossings. True, what 
they have done is but a fraction as compared with the number of grade 
crossings in the State, but it is a good beginning. The Board has also 
been at work classifying all crossings with respect to the ratio of dan- 
ver to the public, so that their records are in shape for future use. 
The report says that 3,263 grade crossings have been examined by the 
Board's inspectors during the year. The time cannot come too soon 
when all are eliminated, but it is clearly impossible to effect total elimi- 
nation as instantly as some of the Legislators seem to feel is within the 
range of practicability, 







































The 1915 New Jersey Legislature is again at work, and, by the 
beginning of the fourth week of the session, nearly two hundred meas- 
ures were introduced in the House of Assembly, and over one hun- 
dred and fifty in the Senate, a total of, say four hundred and fifty 
incipient laws. By the time the Legislature adjourns the usual grist 
will have been introduced and passed upon, and, unless the Governor 
wields the ax with true heroism, the people of the State must again 
adjust themselves to a lot of inconsequential but annoying enactments 
concerning fish and game, employment hours, flag and flagpole require- 
ments, additional fee bills and increased salaries for certain officials, 
and so on almost without end. One of the chief arguments against a 
representative or democratic form of government is, that almost every- 
body becomes a legislator. Anyone who fancies that a private sup- 
posable wrong may be redressed, or that his private inconvenience may 
be made a little less burdensome, by a new law, has the privilege of 
drawing one and getting it introduced by his representative. It does 
not matter that it is in bad form and will produce litigation, or that 
there are at present laws substantially covering the same matter, or that 
it is generally undesirable; the law gets introduced, and, unless it hap- 
pens to tread upon the toes of many other legislators, it slides through 
the legislative mill. The rule seems to be that any bill to which no 
strenuous objection is made will prove harmless anyhow, and the magic 
words, expressed or unexpressed. “You vote for my bill and I’ll vote 
for yours,” afford plenty of grease upon which the thing slips through 
to the Governor. Between 1909 and 1913, according to United States 
Senator Root, Congress and the State Legislatures passed 62,014 stat- 
ites, on which Senator Root comments: “Many of these statutes are 
drawn carelessly, ignorantly. Their terms are so vague, uncertain, 
doubtful, that they breed litigation inevitably. They are thrust into 
the body of existing laws without anybody talking the pains to ascertain 
what the existing laws are, what decisions the Courts have made in 
applying and interpreting them, or what the resultant forces will be 
when the old laws and the new are brought together.” What the end 
is to be no one can foresee. If 12,000 new acts are to go in force in 
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the United States every year, this will mean that, at the expiration oi 

































another century from now, there will be 1,200,000 more laws to which 7 ir 
people must conform than there are today, and, with that ahead of us | js 
as a nation, it would almost seem as if the great-grandchildren of those 7 pt 


who are now living might better be born on the planet Jupiter, or some 7% be 





other far away star, where Legislatures meet less frequently, or where = Si 
there is a somewhat Diviner mode of governing the human race. hi 
SY 

Many of our readers will imagine the first “opinion” printed in this . U 
issue of the Journal, as rendered by Chief Justice Lamm, of Missouri, to » th 
be something originated “just for fun” by some newspaper writer. of 


Such have not read a recent sketch of the Chief Justice, which ap- 
peared in one of our best exchanges; perhaps in the closing issue of the 
“Green Bag,” which publication, by the way, many lawyers will miss 
hereafter and will regret that its name and glory have departed. But 
if periodicals go, Judges remain, and Chief Justice Lamm is not likely 
soon to be forgotten. 





THE STOPPING POINT IN LITIGATION. 


{From the address on the above subject before the New Jersey State Bar Association at its last 
annual meeting, by Mr. George W. Alger, of the New York Bar.) 

One of the most serious defects in our law which makes for in- 
terminable litigation, which makes the stopping point of a law suit a 
thing impossible to even surmise, is the continuance of that ancient con- 
flict between the power of the court and the power of the jury in jury 
cases—a conflict which has cost American litigants millions of dollars. 
If we were to attempt to classify American theories of jury trial, all of 
which are supposed to have had a common origin in the common law, 
we should find the jury theories of our American courts divided into 
three classes: First, those in which the verdict of the jury upon ques- 
tions of fact, including amount of damages, is final and absolute and 
over which the courts have no control whatever. Second, those in 
which, as in the Federal Courts, there is a preliminary question for a 
court as to whether the plaintiff or defendant, as the case may be, has 
introduced sufficient evidence to make not a nominal but an actual ques- 
tion of fact. In those courts, if one party, for example, has produced 
a little evidence and the other such a mass of evidence in contradiction 
that a verdict for the weaker part¢ would have to be set aside as against 
the weight of evidence, the court has the power to dismiss or direct ¢ 
verdict for the party whose proof preponderates. This rule has worked 
well in the Federal Courts. The first rule, that which turns over the 
whole question of justice on the facts to a lay jury, leaving the power of 
the court paralyzed to prevent miscarriage of justice, has worked badly, 7 
though it still continues in many states, more especially in those of the 7 juri 
south and west. 4 ~ 

There is, at least, a rough logic in the rule which gives the jury § wa 
complete control over questions of fact. There is also a logic in the § 
other rule, that of the Federal Courts, which gives the court a definite 
standing in the trial of a case by jury, and which enables the judge to 
perform a clearly specified function on such trials. There is, however, 
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in the mongrel rule of New York neither logic nor common sense. It 


~ is a rule which today makes with us for interminable litigation and 
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his favor. I cannot ask you to follow all the ramifications of the New 


prevents, at least in theory and too often in practice, any stopping point 
being reached in jury cases, where the plaintiff has evidence on his 
side, which, if undisputed, would be sufficient to warrant a verdict in 


- York rules. Certain aspects of them may, however, be briefly set forth. 


Up to about 1901, it was well established in New York that where 
there is no evidence upon an issue before the jury, or where the weight 
of the evidence so far preponderated in favor of one side that a verdict 
contrary to it would be set aside, that it was the duty of the trial judge 
to non-suit or to direct the verdict, as the case might require. Some 


“time in 1901, the Court of Appeals suddenly woke up to the realiza- 


"tion that for a century or more New York had been disregarding the 
) requirements of a constitutional right of trial by jury, and repudiating a 
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long line of decisions which had been its law for that period, It retained, 
however, the power of review in its appeal courts to re-examine the 


‘facts and set aside verdicts when rendered against the weight of evi- 


dence, but it declared that a new trial must be granted before another 


"jury so that the issue of fact might ultimately be determined by the 
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tribunal which is the arbiter of the facts, then the trial judge or the 


‘tribunal to which these questions are confided. Following this decision 
)came the three trial rule, which roughly stated is this: The plaintiff 


who has a single witness in his favor or who testifies alone to facts 
which uncontradicted would entitle him to a judgment may have a ver- 
dict in his case set aside three times and a new trial ordered in each 
case, but if three juries agree, the appellate court must acquiesce in 


the third verdict, the court declaring that unless circumstances are ex- 
Mtraordinary and the verdict is clearly outrageous (whatever that may 
Ymean), the court is not justified in setting aside a third verdict upon the 
same facts. This three trial rule was followed by another rule which 


Heclared that the granting of a new trial because the verdict was against 
the weight of evidence is not a matter of justice, but a matter of favor to 
he defeated party and is a favor which may not be continued ad tn- 
finitum, but if the verdict is changed after two or three trials before the 


court must acquiesce in the determination of the body in whom the 
final decision is lodged by the fundamental law. Repeated trials due 
to the effort of the courts to prevent injustice, justice considered, how- 
ever, as a matter of favor and not of right, are logical but monstrous 
corollaries of the original mistake in setting aside the old rule and de- 
priving the trial judge of the power which the Federal Judges have 
exercised since the establishment of the Federal Judiciary. 

_ , Tam dealing here, not with law in its application to the history of 
jurisprudence or to logic, but with law in its application to the practical 
requirements of the community. How can we possibly justify to a 
community the perpetuation of such a system? To tell a layman who 
has been sued, or who is about to bring suit where the plaintiff’s right 
to recover is doubtful, the exact situation which he is bound to confront 
if a law suit is started would be to tell him something like this: The 
claim is one apparently which should be sent to a jury. There is 
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enough evidence which uncontradicted would entitle the plaintiff to 
a recovery. There is so much evidence in opposition to the claim that 
the preponderance of evidence is against him. To advise him what 
will occur in all probability is that the case will be tried once, and if 
he gets a verdict it will be set aside, either by the trial court or the 
appeal court; that a new trial will be ordered by which the whole matter 
will be thrashed out again and his second verdict, if he recover one, will! 
be again set aside by the Appellate Court; that a third trial of the 
whole matter will then be required, and that on an appeal from that 
verdict it is possible that the Appellate Court will let it alone, is to 
explain to him a system which from his standpoint is intolerable and 
monstrous, and yet it is a system which has been operating not only in 
New York but in many other states for years. It is fair to say that 
the third trial rule is not quite so clear with us as it was a few years 
ago. One of our Appellate Courts has declared in one case in which 
there ‘had been four trials in this treadmill fashion, that it did not make 
any difference how many times the jury reached the same verdict. It 
declared: 

“The jury having no right to render the verdict, the judgment en- 
tered thereon is wrong, and to permit it to stand is, by judicial decree, 
to compel one person to give property to another. This the court has 
no more right to do than the jury had to render its verdict, and to do 
so would be wrong, and the two wrongs would not make a right. It 
matters not, therefore, how many times a jury may render a verdict 
upon this evidence, a judgment based thereon cannot be permitted to 
stand if the court discharges its duty.” 

This new rule is not much more satisfactory than the three verdict 
rule. It practically tells both parties to the litigation that the court 
has no terminal facilities whatever, that the plaintiff has an interminable 
right to present the same facts, get the same verdict and have it set 
aside and a new trial ordered, until he or his adversary is exhausted or 
bankrupt. I have in mind now a complicated broker’s case, which 
had been tried four times, and in which the attorney for the plaintiff, 
after the last verdict in his favor, declared that he had spent an entire 
year of his life on this litigation. The verdict has been set aside and 
there is a new trial coming. Whatever we lawyers may think about 
such a system, it is from the standpoint of the community intolerable 
and a blot on the system of justice. 

I suppose you have been listening to this story of the errors ot 
New York as something which has no application to your own pro- 
cedure. [ am not so sure about that. While it is with diffidence that 
I refer to new trial abuses in New Jersey practice, my impression is 
that the actual difference between us is rather slight. Your rule, if I 
understand it, is not logical like the Federal Rule or “the jury, the 
sole-judge” rule, nor mongrel like New York’s rule, but self-con- 
tradictory. Your courts declare that the trial judge should direct a 
verdict, when any number of verdicts if found otherwise than as or- 
dered would be set aside as without substantial evidence to support it, 
or when the testimony in the case will not support any other verdict, 
but you immediately add: “The trial court cannot direct a verdict 
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when any material facts which the parties have been permitted to in- 
troduce are in dispute.” I am inclined to think that an actual com- 
parison of cases would indicate that in actual practice our trial and 
appellate courts in New York, in disregard of the theory which I have 
been discussing, actually dismiss more flimsy cases than do your couris 
of New Jersey. 

I am convinced that the jury trial system must require modification 
to continue in America. England, as you know, has abolished trial 
by jury as a matter of right in all cases, except in the relatively small 
classes of libel, slander,. criminal conversation and breach of promise 
of marriage. Having done so, she has then empowered her appellate 
courts to render final judgment on appeal by correcting the errors of 
the courts below—a thing which is yet impossible in any American 
State in jury cases. 

Few of us wish the jury trial abolished, but to make it a modern 
instrument of justice it requires very great changes, very few of which 
are yet in evidence. We needlessly waste the time of more citizens 
called for jury service than there is any real reason for doing. We keep 
a multitude of men sitting around doing nothing, but following the 
Miltonic aphorism that “They also serve who only stand and wait.” 
We waste their time, not only before they are empanelled as jurors, 
but afterwards as well, with the genera! result that the class of jurors 
we most require for the intelligent consideration of our cases are the 
ones most anxious to escape the meshes of an institution, which, as 
a business proposition, is a calamitous failure. 

I will finish what I have to say about the features which make 
for interminability in trials which pertain to trial courts with two brief 
references to two other defects which need remedy. We all of us 
complain of the amount of perjury which new trials seem to involve. 
It is human nature, though a rather bad kind of human nature, which 
seeks to avoid the defects of a ruinous decree by changing the evidence 
on a new trial. What can we do to eliminate this changing ‘of evi- 
dence, assuming, as we may, that most new trials cannot be entirely 
avoided? Why is it not possible to make some provision by which the 
testimony of the preceding trial must be read as given on the first trial, 
and not permit the plaintiff or the defendant to vary that testimony, 
but require the party if he has additional testimony to add it to the 
previous record? The original witnesses can be subpoenaed and prc- 
duced so that the jury can see them, and any additional testimony they 
may be permitted to give should be subject to the rigid control of the 
court, so that the process of beating a judgment on appeal by false 
testimony on a new trial can be avoided. Of course we all realize 
the desirability of having witnesses examined in open court before the 
jury, as the best method of having the jury determine their credibility 
by seeing how they behave on the stand. It is more important, how- 
ever, to prevent the party on the new trial from changing his case. 
The benefit which would be retained by requiring the testimony to be 
read in the presence of the witnesses and of the jury without its being 
doctored to meet the exigences of an Appellate Court decision would 
more than offset the importance of having those same witnesses go 
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on the witness stand and be subjected to a further examination of the 
same facts. Something of this sort I think could be done without 
violating the constitutional right of trial by jury. If it cannot be done, 
other methods of relief must be sought. 

A further change which would be helpful would, I think, be 4 
rule which would require in every case where either party desired a 
trial by jury to make them ask for it, and, instead of putting all the cases 
in which the right to jury trial exists on the jury calendar, and put only 
those cases in which the right is demanded by the parties. There are a 
great many cases in which trial by jury exists as a matter of right, 
but in which a jury is not really wanted by either party. They take 
the jury as a matter of sheer inertia. The case goes on in the ordinary 
way on the jury calendar when it could be better tried by a judge with- 
out a jury. This inertia would be largely overcome and we would 
have a larger percentage of our complicated cases tried by judges if 
the jury trial was not a mere matter of course, but was something 
which the parties had to affirmatively demand and in the absence of 
such a demand the case would take its course for trial without a jury. 

I have been dealing thus far with jury trials, because they con- 
stitute our most serious problem. In equity cases, speaking generally, 
the law is just as bad as the courts make it and no worse. Our courts 
have generally in equity cases had ‘broad powers, subject to few con- 
stitutional limitations, and if they fail to do justice in equity cases, the 
greater part of the blame is on the courts themselves. The jury problem 
is one on which the courts are handicapped by constitutional limita- 
tions. I have made my criticisms of the existing method of jury trials, 
not because I am an opponent to the jury system, but because it seems 
to me that it is unnecessarily working badly and that something should 
be done to obviate defects over which the courts have not the same 
power that they have over their own special branch of the law,—the 
equity case. 





EXPERT TESTIMONY. 


{Nore sy Eprror.—The following is the main portion of an article recently contributed to the 
“American Law Review” by Mr. Edward J. McDermott, of Louisville, Ky. 


The experts most often used, and of whom there is most com- 
plaint at present, are the medical and surgical experts, who testify (1) 
in criminal trials; (2) in suits for damages for personal injuries; and 
(3) in will cases where the sanity of a testator is disputed. As such 
experts are used so much more than all other experts, they may be 
appropriately treated as a separate class. Unless otherwise indi- 
cated, I shall confine my observations to medical, surgical and chemical 
experts. As the practice and rulings of the various courts in the 
American States on the subject of experts are not well known to lay- 
men, it may be well to mention briefly the more important rulings 
in order to see what remedies are needed. 

It is for the Court, in the exercise of a large judicial discretion, to 
say whether a man is or is not an expert on any subject, but the Court 
usually passes on the qualifications of the expert perfunctorily, and if 
the witness has had, or says he has had, any special training or ex- 
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perience, he is usually admitted as an expert, however mediocre or 
inferior his knowledge or ability. If his opinion is of “some value,” 
though really of little value, the poor jury, with little chance of hastily 
" reaching a just estimate of his ability, must determine the weight of 
his testimony on the most superficial appearances or statements. He 
4 


+3 
+ 


- must have had, or say he has had, some special experience, learning 
_ or training that would seem to make his knowledge superior to that 
_ of an ordinary person, even though he may have long abandoned the 
" practice of his calling. In some States he may be admitted as a pro- 
' fessional expert, even though he has never received a diploma from 
a college, or is not licensed to practice his calling. As a rule, his 
_ qualifications are proven only by his own flattering testimony of 
himself. After he has once been allowed by the Court to testify, he 
cannot be shown by others to be or not to be an expert. A case will 
“ynot be reversed by a higher court for a mistake in admitting an 
"expert, unless there was a manifest abuse of discretion on the part of 
the lower court. 
a Lately, in a court in my city, several medical experts testified in 
>) a damage suit that they had removed the female plaintiff’s right ovary 
and part of the left ovary and also the fallopian tubes and that she 
* could never become a mother. Heavy damages for the unhappy 
») plaintiff. That was in March, 1912. But the sad predictions of her 
physicians were, after the verdict, disproved by real evidence—by the 
birth of a baby—in June, 1912. The indignant defendant naturally 
>) wants a new trial. 
ag A doctor when testifying as to personal injuries may relate the 
clinical history given him by the patient, but, in fact, he generally 
repeats and seems to confirm the magnified complaints of the patient. 
7) In many respects the doctor must rely on the plaintiff for a fair state- 
")ment of his or her pains, symptoms and ailments. They are usually 
 Yegrossly exaggerated, and yet generally make a deep impression on the 
Segury. 











On direct examination, a doctor cannot be asked what the medical 
books or authorities teach; but, on cross-examination, he may be 
‘yasked that question to test the accuracy of his knowledge. Books 
can be referred to in order to contradict what he says is in them, but 
not to prove a theory contradictory to his. In Davis v. U. S., 165, 
U. S. 573, it was said that after an expert has expressed his opinion, 
it is not allowable to interrogate him as to “what other scientific men 
have said upon such matters, or in respect to the general teachings 
of science thereon, or to permit books of science to be offered in 
evidence.” In other words, an ignorant doctor or surgeon is fairly 
well protected from any exposure of his ignorance of the best authori- 
ties on the subjects on which he testifies. 

_ It is true that the Court allows attorneys to ask an expert ques- 
tions likely to show his skill, knowledge or experience, and to show 
what sort of practice he has had, and along what lines his work has 
been done. He may be required to state the facts on which his 
opinion is based, and to give the reasons for his opinion. His opinion 
may be based (1) on his acquaintance with the person or thing under 
investigation; (2) on a special, medical or surgical examination for 
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the purpose of testifying; and (3) on a hypothetical question in which 
an attorney is supposed to state the main facts proven by other wit- 
nesses, and on which the expert is to give his opinion. When the 
hypothetical question is asked, only such facts may be stated as 
the evidence proves or tends to prove; but the questioner need not 
set out important facts relied upon by his opponent; and yet, the 
value of the opinion depends mainly upon the completeness and fair- 
ness of that statement. 

As I have said, expert testimony is absolutely indispensable in 
many cases, especially where the suit or prosecution involves the 
subject of murder or personal injury, or sanity. Expert evidence may 
sometimes show that the testimony of ordinary witnesses is false, 
and cannot possibly be true; and yet, not only theoretical writers, 
but the courts themselves, have sometimes strongly condemned the 
abuses of expert testimony. 

In Parker v. Johnson, 25 Ga., 576, Justice McDonald in a dissent- 
ing opinion said: “The rule which admits professional opinions to be 
received in evidence, a kind of evidence so little reliable, and so fraught 
with danger to those whose rights and interests it is to affect or con- 
trol, ought not to be extended.” 

Justice Daniels said in Templeton v. People, 3 Hun. (N. Y.), 357; 
“They (experts) are produced not to swear to facts observed by them, 
but to express their judgment as to the effect of those detailed by 
others, and they are selected on account of their ability to express 
a favorable opinion, which, there is great reason to believe, is, in 
many instances, the result alone of employment and the bias arising 
out of it. Such evidence should be cautiously accepted as the 
foundation of a verdict, and it forms a very proper subject for the 
expression of a reasonable, guarded opinion by the Court.” 

Efforts to regulate expert testimony are generally opposed and 
obstructed by such lawyers as often appear for defendants in criminal 
trials, or for plaintiffs in suits for damages for personal injuries; 
but there are also disinterested lawyers, judges and legal writers who 
object to proposed statutory reforms on this subject. The unselfish 
objectors may be divided into two classes: 

(1) Those who think that the legal practice now is as good as 
we can make it, and that any reasonable dissatisfaction is due to the 
inefficiency or ignorance of lawyers that examine or cross-examine 
experts, or to the lack of proper moral or professional standards in 
the callings of the experts, and that the medical and surgical and other 
professional societies must simply persuade all their associates to be 
good; (2) those who think that expert testimony—especially the 
testimony of medical, surgical or other similar experts—is of very 
little value anyhow, and is given little weight by juries, and cannot 
be materially improved by legislation. 

These views are inconsistent, and both are unsound. Lawyers 
are, by habit and training, conservative, many of them too conserva- 
tive; the law, even in its mere procedure, was changed slowly in Eng- 
land, until 1873, when long needed but radical procedural reforms 
were happily made. Since then radical but scientific reforms have 
been made in Germany. Her new codes have been highly praised 
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by great men. In America it seems almost impossible to get us out 
of the ruinous ruts of a bygone age. Medicine, surgery and chemistry 
are experimental sciences which have made wonderful progress in the 
past century, and their students and practitioners in America have 
far outstripped the lawyers here in meeting the demands of the time. 
Though a few of our ablest lawyers want a reform of expert testi- 
mony to make it more useful in criminal trials, in will cases involving 
the question of insanity and in suits for damages for personal injuries, 
the most urgent demands come from the ablest and most scholarly 
physicians, surgeons and chemists, who chafe under the odium 
brought on them by the abuses and criticisms due to the present 
system. It would be absurd to exclude or longer degrade expert 
testimony in the classes of cases mentioned, and yet that testimony 
is often ridiculous and sometimes scandalous. It is patent that seem- 
ingly respectable, self-styled experts can be gotten for a big fee to 
testify strongly in favor of almost any extravagant opinion or theory. 
Errors of judgment or opinion are more likely to occur than errors of 
observation. Medical or scientific experts do not differ more on the 
dificult questions of their callings than lawyers and courts differ 
on hard questions of law; but unless a lawyer is called as an expert 
witness to prove the law of his State for use in some other State, 
he does not swear to the correctness of his theories and conclusions. 
We ought, therefore, to be careful to allow only real experts to 
testify, and should be more indulgent in our criticisms when they do 
testify, but the right to cross-examine experts, the indispensable 
safeguard against falsehood or error, must always be preserved. 
The lawyer that knowingly makes use of corrupt expert testimony 
is as blamable as the experts that help him. The abuse is brought 
out most plainly in spectacular murder cases, like the cases of Thaw, 
Haines and Hyde. In all three cases, there has been a miscarriage 
of justice, for which the Courts, the lawyers, the experts and the 
sensational section of the press were responsible. 

A partisan witness is a bad witness who generally cannot or will 
not tell the plain truth. A party to a suit is allowed to pick his 
ordinary witnesses, though biased; but usually his range of selection 
is necessarily limited, because few have seen or heard or know the 
facts involved. The Courts cannot undertake the burden of selecting 
such witnesses. That must be left to the industrious litigants con- 
cerned. In selecting expert witnesses, the litigant has a much wider 
range of selection. He can pick and test one expert after another, 
until he finds one who will, for a big fee, swear just what is wanted, 
and will become a zealous partisan. A Court or jury should always 
prefer an unbiased, non-partisan witness, as everybody prefers an un- 
biased juror, or an unbiased Judge. When only biased witnesses 
appear, the facts are distorted or suppressed, and a Judge or jury can 
only give a hap-hazard guess at the truth. 

Ordinary witnesses, however partisan, are to some extent held in 
check by the dread of public condemnation, and by the fear of being 
punished for perjury. An expert witness, when he is only giving his 
Opinion, is practically free from any fear of punishment for perjury, 
and knows that the public cannot well understand, or confidently 
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criticize, his professional theories. There is usually not much ground 
for complaint when an expert merely proves the settled axioms or 
principles, or even probable theories of his science; but when he be: 
gins to apply those theories, for a fee, to a particular case, the glaring 
evils of partisanship appear. Caesar said: “Omnes homines fere 
libenter id quod volunt, credunt.” The Germans say: “Man glaubt 
leicht was man wunscht.” 

Perjury is far more frequent than the average man believes. If 
ordinary witnesses—who are allowed only a petty, fixed sum for their 
attendance in court, who only swear to what they are supposed to have 
seen with their own eyes, or heard with their own ears, and who 
will be confronted by actual observers of the same facts—if these 
ordinary witnesses will swear falsely in spite of the law and its 
penalties, and public opinion, how much greater is the danger of 
false testimony from expert witnesses who are paid large sums of 
money to make their theories fit the needs of their employer, as 
Procrustes tortured or mangled his victims to make them fit his 
iron bed. The large compensation of such witnesses is often con- 
tingent upon the success of their efforts to manufacture a special 
scientific theory for that case; and, while they are spinning fine 
theories and expressing false but plausible opinions, they are 
practically free from any danger of legal punishment for perjury. 


[ Concluded in our Next Number}. 





At the instance of resident taxpayers of a school district it is 
held in the Oklahoma case of Greer v. Austin, 51 L.R.A. (N.S.) 336, 


that the powers of equity may not be invoked to enjoin the officials 4 


of the school district from discharging a teacher employed by contract 
to teach a school for a specified time. 





CHARGE TO THE MIDDLESEX GRAND JURY. 
Riotous Assemblages—Sheriff’s Duties—Deputies— Murder. 


On February 2d Mr. Justice Bergen charged the grand jury of 
Middlesex county as follows: 
Gentlemen of the Grand Jury: 

I have asked that you be calied here this morning in order that 
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I may instruct you with reference to the law, and I ask your very J 


careful consideration of the facts which may be brought before you 
in reference to a very serious matter, public now in its nature, that 
happened in this county within a few days, where at least two men 
lost their lives. 

In the outset, gentlemen, you must always remember that I am 


not certain of the facts. They have not been proved to me by any | 


witnesses under oath. I have to depend upon statements made to me 
by the officers of the law as to the general situation. You are to ascef- 
tain the facts, and whatever I may say with reference to the facts that 
do not develop, of course ought not to have any influence, and I know 
would not have any influence with this grand jury. 
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As I am informed, a body of men who were working in a factory 
at or near Roosevelt, being dissatisfied with the amount of wages they 
were being paid, quit work: that is, what is commonly known, they 
“struck.” After all, all they do is to refuse to further work for the 
wages which are tendered, and that is a right which every man has. 
Of course he has in law no right to break his contract, but if he is 
dissatisfied with the conditions of his employment, he may quit work, 
and, if he breaks his contract unlawfully, he becomes personally re- 
sponsible for any damage that is suffered from the breach of that 
contract. But there is no way to compel him, that is, to take him by 
the back of the neck and make him go back to work. It is next said 
that these men, who left the work, gathered in the streets of Roosevelt 


* and acted in a riotous and tumultuous manner, so much so as to 
’ terrorize the inhabitants of the locality. That is a violation of law. 


An unlawful assemblage of people, acting in a riotous and tumultuous 
manner, to the terror of the good citizens of the State, is an unlawful 
act, for which the participants themselves may be punished, but by a 
proper and legal procedure. I want you to bear that in mind with 
reference to what I shall say in the future as to the different elements 
of what I consider breaches of the law in this case, 

The next step was that the sheriff appointed a number of persons 
as, what he calls, “deputies,” and I understand they were sworn as 


| “deputies.” These men, it is charged, fired some pistols or shot guns 


into this crowd, so as to kill two people. If they did that, without 
any justification, then it is your duty to indict them for murder, and 
let the trial court and the trial jury settle the question of whether 
they are guilty at all, or the grade of the offense. But as they claim 
to have been acting as “deputies,” it is perhaps pertinent and wise 
to examine into and instruct you a little as to their status. 

The sheriff, under the law of this State, has no express authority 
to appoint any deputies, except a general deputy, who is usually called 
an under-sheriff. The under-sheriff must be appointed, and he must 
take an oath, and he must give a bond. So that if a person be so 
appointed, according to the terms of our statute he becomes an under- 
sheriff, authorized to act for the sheriff in his absence. But there is 
nothing in the statute law of New Jersey which authorizes the ap- 
pointment of any special deputy. So we have to have reference to 
the common law power of the sheriff. The sheriff had power, under 
the common law, to appoint a special deputy to do a special, particular 
thing, such as to serve a writ, to execute a warrant; or any special 
act which the sheriff himself may lawfully do he may deputize an 
individual to do. That man does not have to be appointed in writing, 
nor does he have to take any oath. He is not a public officer’ He is 
merely acting as the sheriff’s agent to carry out his particular in- 
structions in a given case. So far as I can see, there is no authority 


sunder the law existing in New Jersey for the sheriff to appoint what 


he calls special deputies, and the exercise of that power, the appoint- 
ment of persons at least who are not residents of the county, who are 
not residents of the State of New Jersey and subject to its jurisdiction, 
is not only to be deprecated as against public policy, but it is in exact 
violation of the law of the State. The sheriff has no more power, in 
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my judgment, to go to the State of New York and bring a body of 
men here and swear them in as deputies, than I have, or than you 
have, or any man on the street. The law provides a method in which 
the sheriff may preserve peace, and it is the duty of the sheriff to 
preserve the peace. So these “deputies,” as they call them, or persons 
who are accused here, have no standing as officers, or entitled to any 
immunity as such. But the sheriff may call out what is commonly 
called the “posse comitatus,” that is, the power of the county. In 
order to'preserve order and to protect property, the sheriff has the 
right to call upon every able-bodied citizen of the county above the 
age of fifteen years, not aged or decrepit, to come to his assistance 
in the enforcement of the law. 

If these men who are accused were called out as a part of the 
body of the county, then they were lawfully assisting the sheriff in 
executing the law of the State, and it makes no difference even if they 
were appointed and sworn in as deputies. That was an absolutely 
useless proceeding. The sheriff of the county has a right to call upon 
every man in this room to stand behind him in the enforcement of 
the law. And if people refuse to do that, they are liable themselves 
to a fine and imprisonment. 

Our statute, I think, provides the method in which the sheriff 
ought to proceed in the case of a riot. It is his duty, as I have said, 
to suppress riots. The statute says that if a body of men are gath- 
ered together, and they 


what is known in common parlance as “reading the riot act.” 


who have been thus notified to disperse refuse to do it, and in resisting 
an arrest they are killed, then the person who does the killing 1s 


absolutely discharged from any crime, under the express terms of the J 


statute. ‘ 
So you see that, so far as this initial proceeding is concerned, 
it is quite plain what the sheriff ought to do; not to appoint “deputies,’ 
but, if the officers at his command are not sufficient, to call upon the 
body of the county. And if the condition of affairs is such in a pat 
ticular locality that the people there will not assist, then he has 3 
right to go to another; he has a right to call out as many men a 
necessary ; he has a right to come from Roosevelt to New Brunswick 
and say to the people here, “1 want your assistance in the enforce: 
ment of the law,” and every able-bodied man is bound to go. An 
if that were done, riots would not last very long. The very influenc 
of such a public sentiment would probably tend in most cases t0 
disperse any unlawful assemblage. 

I think there is only one other matter that T ought to call yout 
attention to, and that is this: It appears in the newspapers, and it’ 





are acting in a riotous, tumultuous manner, @ 
the sheriff shall make a proclamation requiring them to disperse; | 
If he} 
does that, and the persons to whom it is addressed do not disperse | 
within the hour, every one of those persons become law breakers, 7 
and it is the duty of the sheriff, and he has the power, to immediately 9 
arrest all those who refuse to obey that proclamation and disperse § 
within the hour as law breakers; and he has a right to call upon the | 
power of the county to assist him, if the ordinary officers, constables § 
and justices of the peace are not sufficient ; and if any of those persons | 
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said by other persons, that the mayor of this borough sympathizes 
and encourages the unlawful assemblage of people, and that he, hav- 
ing at his command the power, refuses to exercise it to cause this 
unlawful assemblage to disperse. Under the law, under the borough 
act, the mayor of the town is given precisely the same powers to 
suppress a riot and to disperse a tumultuous assemblage as the sheriff 
has. And if he does not observe his duty, does not undertake to 
have these peopie disperse, then he is guilty of an offense against the 
law ; he violates his duty as a public officer, and he ought to be indicted. 

There comes a time when the grand jury must take a firm stand 
in these matters, and have the people of the State of all classes under- 
stand that the law is a sacred thing, and that its officers are bound to 
see that it is enforced up to the extent of their ability. 

Remember I do not say these facts are true. I am only saying 
what I have read in the newspapers, and what has been put before me. 
But I charge you emphatically that, if the mayor of the town incited 
an unlawful assemblage, or if as mayor, with the power, he refused 
to do what a reasonable man ought to do, to actively undertake to 
disperse a tumultuous assemblage, then he has violated the law, and 
he ought to be indicted; and it does not make any difference whether 
he is mayor or Governor. No man is above the law in this State. 
Of course no such bill can be found unless the grand jury have the 
courage to do their duty in all these matters, and you stand in the 
position of determining the question whether the law has been violated, 
and, if you draw that conclusion, you ought to have the courage to 
present an indictment. 

Now just a word more: You ought not to be influenced by any 
public sentiment on this question. You must observe the law and 
you must hew to the line. You must do your duty as grand jurors, 
and not give way to sympathy for the rioters, as they call them, or 
in favor of these people who did the shooting, always bearing in 
mind that human life is sacred. _ Practically the only case where a 
man has a right to take the life of another, where he undertakes to 
trespass on his property, is when he invades his castle, that is, his 
home. If aman trespasses on your land you have not a right to shoot 
him. If a man comes there and you order him off, and he does 
not go, but starts to go towards your barn, you have not any right 
to shoot him. Human life is too sacred for that. If a ‘burglar comes 
in your house, you have a right to defend yourself, and if any other 
invades your dwelling, you have a right to put him out, and, if he 
resists, and in the affray he is accidently killed, that is excusable; 
but the law makes a distinction between the house that you live in, 
your castle, as they call it, and your other property. People who own 
factories have a right to employ men to protect their property. No- 
body disputes that. But they have no right to take life simply because 
their property is assailed. They only have a right to take life when 
it 18 necessary to defend themselves from ‘bodily harm, that is, a 
serious bodily harm, such as might result in death. A man has a 
right, in self-defence, to protect himself, but he has no right to shoot 
indiscriminately into a crowd. If these men were standing there in 
that road, merely making a noise, doing nothing at all that required 
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any self-defense on the part of these persons who fired these shots 
and killed these men, that is a prima facie case of murder, I do not 
say it is murder of the first degree, but the question of whether it 
should be murder in the second degree, or whether it should be man- 
slaughter, is to be settled when the case comes to trial. 

This is a matter of great public importance, and whatever you do, 
all your proceedings, your consultations, and the result of your con- 
sultations, until you present them to the Court, ought to be very 
seriously, secretly guarded, and not allowed to leak. 

Judge Daly seems to think that perhaps I did not make one 
point clear enough, and that was this: Whether a man has a right 
to defend himself in protecting his property. I say he has. He has 
a right to do that, but he only has the right to do that to the extent 
of defending himself from a serious bodily injury. For instance, if a 
man undertakes to come on his property, and he is trying to lead him 
out, and the man resists and holds back, he cannot pull out a revolver 


and shoot him dead. If the man turns on him and draws a revolver, :/ 


or does any other act by which the man’s life is endangered, or he has 
a reasonable apprehension of it, he does not have to be certain; and 
if it is such as a reasonable man would apprehend would put his life 
in danger, then, of course, he has a right to defend himself. 

The sheriff is selected by the people; he is a resident of the county, 
and must be a resident of the county; and to say that he can appoint 
agents and deputies from other counties, and particularly from other 
States, when he himself would not be qualified if he lived in Essex 
county, or if he lived in the State of New York, would be absolutely 
inconsistent. The law puts the power in the hands of the sheriff, and 
requires him to be a resident of the county. It does not contemplate 
that he can go outside of the county and get men to perform duties 
which he himself could not perform if he lived in another county. 

I do not want the grand jury to understand that [ am casting 
any reflection on the sheriff. I understand the sheriff has pursued 
the ordinary, customary course in appointing these “deputies; but 
I thought it was wise that he ought to know that that is not the 
practice which the law supports. If he cannot, with the ordinary 
force of the county, preserve the peace, then he calls out the power 
of the county, the whole people; it they will not come out, and 
property is destroyed, they have to foot the bill. The law says the 
county has to pay, if the people will not come out and protect it. 
And then the sheriff, if that is not sufficient, has a right to say to 
the Governor of the State, I call upon you to help me to enforce the 
law. So you see the whole proceeding is perfectly simple and con- 
sistent, and, if followed, would very likely prevent a great many o! 
these serious troubles. 

But what I said originally I want now to repeat: That does not 
excuse people who are rioting, and who are unlawfully on the streets, 
from being indicted for that thing; that they are doing that does not 
justify somebody in killing them; but the fact that some one or two 
have been killed does not excuse the violation of the law by the 
persons who gathered in the street in an unlawful manner. So I hope 
you will take the whole question and determine all of it. If the mayor 
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was wrong, indict him. If the people were wrong in gathering in the 
streets in an unlawful, tumultuous manner, and you know who they 
are, indict them for that offense. And if these people shot into that 
crowd without any justification under the law, indict them for murder. 
Do not excuse one and punish another. But take in all the law- 
breakers. And I think if you do that once you will settle a good 
many difficulties that might arise in the future. 





LYMAN v. DALE: A MULE CASE. 


(Supreme Court of Missouri, December 2, 1914) 
A Phrase-Making Jurist on an ‘‘Unruly’’ Mule. 


[Norsz sy Epitor.—Dry opinions are so frequent that this moistening one is presented for the 
delectation of our readers. It is from the pen of the famous Chief Justice of Missouri, and if its effect 
is to sufficiently please the lawyers of New Jersey, who so rarely laugh ‘hat the tear- gather in their 
eyes, our mission in the reproduction will have been fulfilled. ‘ For five Years,’ says the “Central 
Law Journal,’ of St. Louis, this mule case ‘‘has wended its weary and expensive way through all the 
courts, and finally ended in « complete vindication of the Missio.ri mule.’ The action was for $5 
oo and the particulars appear in the opinion, which is to be found reported in 171 S. W., Rep. 


LAMM,C. J.: It was Dr. Johnson (was it not?) who observed that 
Oliver Goldsmith had ‘contributed to the innocent gayety of mankind.’ 
(Note bene: If, as a pundit tells me, it was Garrick, and not Goldsmth, 
Johnson spoke of, and if, in quoting, I misquote, then memory has 
played a trick upon me, and a learned boy will correct me. Time and 
weightier matters press me to go on and leave the ‘quotation’ (?) 


stand.) The function of this suit is somewhat the same. Beginning 
with the ‘J. P.’s’ it has reached the ‘P. J.’s’ and in its journey has run 
the gamut of three courts, one above the other. Now, secundum reg- 
ulam, it, a fuss over $5, has reached the highest court in the state for 
final disposition—all this because (1) of divergence of opinion among 
our learned brethren of the Springfield Court of Appeals, and (2) the 
provisions of the constitution in that behalf made and provided. 

As I see it, the case is this: Dale, a man of substance, a farmer, 
owned a brown and a gray mule, both young and of fine growth; one 
saddlewise, the other otherwise. Both, used to the plow and wagon, 
were entitled to the designation of ‘well broke and gentle.’ One Parker 
was Dale’s manservant, and in the usual course of his employment had 
charge of these mules. On a day certain he had driven them to a water 
wagon on the humble office of supplying water to a clover huller in the 
Ozark region hard by its metropolis, to-wit, Springfield. Eventide had 
fallen; i. e., the poetical time of day had come when the beetle wheels 
his droning flight, drowsy tinkling lulls the distant folds, and all the air 
a solemn stillness holds. In other words, dropping into the vernac- 
ular, it was time to ‘take out.’ Accordingly, Parker took out with his 
mind fixed on the watchdog’s honest bark baying deep-mouthed wel- 
come as he drew near home; he mounted the ridable mule. He says 
he tied the other to the hames of the harness on the ridden one by a 
four or five-foot halter rope, and was plodding his weary way home- 
ward, a la the plowman in the Elegy. The vicissitudes of the journey 
in due course brought him to Walnut street in said city of Springfield. 
Ata certain place in that street the city fathers had broken the pave- 
ment and made a ‘rick of brick’ aside a long hole or ditch. Hard by this 
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tick of brick was a ridge of freslt earth, capped by a display of red lan- 
tern danger signals. It seems the unridden mule crowded against the 
ridden one and harassed Parker by coming in scraping contact with 
his circumjacent leg. Any boy who ever rode the lead horse in har- 
rowing his father’s ‘field will get the idea. In this pickle he took hold 
of the halter rope, still fastened to the hames. to keep the unridden mule 
from rasping his said leg. 

:\t about the same time, Parker had reached said part of Walnut 
street, plaintiff and two others were in a buggy pulled by a single horse 
and on their own way home to the country. So equipped, these sev- 
eral parties met face to face. At this point it will do to say that, while 
the mules were used to being on the water wagon, it is not so clear that 
these travelers three were. There are signs of that artificial elation tn 
the vchicle party that in the evening springs from drinking (‘breathin 
freely’), but on the morning after produces the condition of involuntary 
expiation Dr, Von [hring calls ‘katzenjammer. They disavow being 
half seas over or drunk. 

In the course of their journey they, too, came to the brick rick, 
the ditch, the ridge of dirt, and the red lights on Walnut street. There 
they met, as said, the gray and brown mule and Parker face to face. 
When mules and rider approached and passed the three travelers, all 
on the same side of the ditch, the led mule (whether scared by the hole 
in the ground, the rick of brick, or the ridge, is dark) shied from his 
fellow (‘spread’ himself), and presently his hind leg was mixed up with 
the shafts and wheel of the buggy. When the status quo ante was re- 
established, both leg and wheel were found damaged. Subsequently 
a blacksmith offered to repair the damages to the wheel for, say, ° 
dollar and a half. This sum, defendant, though denying liability, was 
willing and offered to pay: but plaintiff's dander was up, and he, as 
buggy owner, demanded a new wheel worth $5 and sued. In the justice 
court defendant lost outright and appealed. In the Circuit Court, the 
same. The learned judges of the Court of Appeals could not agree 
(the furor scribendi being much in evidence, and three learned opinions 
falling from their several pens) and sent the case here—and here it is. 

My Brother Graves has well disposed of it on certain grounds, but 
the theme being the Missouri mule, and state pride calling for further 
exposition, the said furor scribendi has seized me—witness: 

It is argued that it was negligence to ride one mule and ltead its 
fellow by hand. That they should be halter-yoked ‘neck and neck.’ 
Parker says he necked them in a way, but plaintiff takes issue on the 
fact. Allowing credit to plaintiff's evidence, two questions spring, viz : 
First 4 Is the neck-and-neck theory ‘mule law’ in this jurisdiction? 
Second: If so, then was the absence of the neck-and-neck adjustment 
the proximate cause of the injury? We may let the first question be 
settled in some other mule case and pass to the second as more im- 
portant. It will ‘be observed that the neck and forequarters of the 
mule did not do the damage. Contra, the hindquarters, or ‘business 
end’ of the mule, were in fault. We take judicial notice of the facts of 
nature. Hence we know that haltering a mule neck and neck to another 
will not prevent his hind parts spreading. His neck might be on one 
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line, but his hind legs and heels might be on another—a divergent one. 
True, the mental concept relating to shying or spreading would natu- 
rally originate in the mule’s head. But it must be allowed as a sound 
psychological proposition that haltering his head or neck can in no 
wise control the mule’s thoughts or control the hinder parts affected 
by those thoughts. So much, I think, is clear and is due to be said 
of the Missouri mule whose bones, in attestation of his activity and 
worth, lie bleaching from Shiloh to Spion Kop, from San Juan to 
Przemys! (pronounced, I am told by a scholar, as it is spelled). It re- 
sults that the casual connection between the negligence in hand and 
the injury is broken, and recovery cannot go on the neck-and-neck 
theory. This because it is plain, under the distances disclosed by the 
evidence, that the mule’s hind legs could reach the buggy wheel in spite 
of a neck-and-neck attachment. 

The next question is a bit elusive. But seems lodged in the case. 
It runs thus: There being no evidence tending to show the mule was 
‘wild and unruly’ as charged, is such a mule, per se, a nuisance, a vicious 
animal, has he a heart devoid of social duty and fatally bent on mischief 
when led by a halter on the street of a town, and must his owner answer 
for his acts on that theory? Attend to that view of it: 

There are sporadic instances of mules behaving badly. That one 
that Absalom rode and ‘went from under’ him at a crisis in his fate, for 
instance. So it has been intimated in fireside precepts that the mule 
is unexpected in his heel action, and has other faults. In Spanish folk- 
lore it is said: He who wants a mule without fault must walk. So, at 
the French chimney corner the adage runs: The mule long keeps a kick 
in reserve for his master. “The mule dont’ kick according to no rule,’ 
saith the American negro. His voice has been a matter of derision, 
and there be those who put their tongue in their cheek when speaking 
of it. Witness the German proverb: Mules make a great fuss about 
their ancestors having been asses. And so on, and so on. But none oi 
these things are factors in the instant case, for here there was no kicking 
and no braying standing in the relation of causa causans to the injury to 
the wheel. Moreover, the rule of logic is that induction which proceeds 
by merely citing instances is a childish affair, and, being without any 
certain principle of inference, it may be overthrown by contrary in- 
stances. Accordingly, the faithfulness, the dependableness, the sure- 
footedness, the endurance, the strength, and all the good sense of the 
mule (all matters of common knowledge) may be allowed to stand 
over against his faults and create either an equilibrium or a preponder- 
ance in the scales in his favor. He then, as a domestic animal, is en- 
titled to the doctrine that, if he become vicious, guilty knowledge (the 
scienter) must be brought home to his master, precisely as it must be 
on the dog or ox. The rule of the master’s liability for acts of the ox 
isold. Ex. 21:29. That for the acts of the dog is put this way: The 
law allows the dog his first bite. Lord Cockburn’s dictum covers the 
master’s liability on a kindred phase of liability for sheep-killing, to-wit 
Every dog is entitled to at least one worry. So with this mule. Ab- 
sent proof of the bad habit of ‘spreading’ when led, and the scienter, 
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liability did not spring from the mere fact his hind leg (he being scared) 
got over the wheel while he was led by a five-foot halter rope, for it 
must be held that a led mule is not a nuisance, per se, unless he is to 
be condemned on that score out and out because of his ancestry and 
some law of heredity, some assinine rule, so to speak—a question we 
take next. 

(2). Some care should be taken not to allow such scornful remarks 
as that ‘the mule has no pride of ancestry or hope of posterity’ to press 
upon our judgment. He inherits his father’s ears; but what of that? 
The asses’ ears, presented by an angry Apollo, were an affliction to 
King Midas, but not to the mule. He is a hybrid, but that was man’s 
invention centuries gone in some province of Asia Minor, and the fact 
is not chargeable to the mule. So the slowness of the domestic ass does 
not descend as a trait to the Missouri mule. It is said that a thistle is 
a fat salad for an ass’ mouth. Maybe it is also in a mule’s, but, be it 
so, surely his penchant for homely fare cannot so far condemn him 
that he does not stand rectus in curia. Moreover, if his sire stands in 
satire as an emblem of sleepy stupidity, yet that avails naught, for the 
authorities (on which I cannot put my finger at this moment) agree that 
the Missouri mule takes after his dam, not his sire, in that regard. 
All asses are not four-footed, the adage saith, and yet to call a man an 
“ass” is quite a different thing than to call him ‘mulish.’ Vide the 
lexicographers. 

Furthermore, the very word “Jackass” is a term of reproach 
everywhere, as in the literature of the law. Do we not all know that a 
certain phase of the law of negligence, the humanitarian rule, first an- 
nounced, it has been said, in a donkey case (Davis vs. Mann, 10 Mees. 
& W. 545) has been called. by those who deride it, the “Jackass doc- 
trine?” ‘This on the doctrine of the adage: Call a dog a bad name 
and then hang him. but, on the other hand, to sum up fairly, it was 
an ass that saw the heavenly vision even Balaam, the seer, could 
not see, and first raised a voice against cruelty to animals. Num. 22:25 
et seq. So, did not Sancho Panza by meditation gather the sparks oi 
wisdom while ambling along on the back of one, that radiated in his 
wonderful judgments pronounced in his decision by the common-sense 
rue of knotty cases in the Island of Barataria? Did not Samson use 
the jawbone of one effectually on a thousand Philistines? Is not his 
name imperishably preserved in that of the fifth proposition of the 
first book of Euclid—the pons asinorum? But we shall pursue the 
subject no farther. Enough has béen said to show that the ass is not 
without some rights in the courts even on sentimental grounds; ergo, 
if his hybrid son, tracing his lineage as he does to the Jacks of Kentucky 
and Andalusia, inherits some of his traits, he cannot be held bad, per se. 

It is meet that a $5 case, having its taproot in anger (and possibly 
in liquor), should not drag its slow lengths through the courts for 
more than five years, even if it has earned the soubriquet of “the 
celebrated mule case.” 

The premises herein and in the opinion of Brother Graves all in 
mind, | concur. 
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SYMONS V. WARREN FREEHOLDERS. 


SYMONS v- BOARD OF CHOSEN FREEHOLDERS OF WARREN CO. 


(Warren Common Pleas, January, 1915). 
Practice Act—Striking Out Complaint— Misfeasance of Municipal Corporation. 


Case of Edwin Symons, plaintiff, against the Board of Chosen Free- 
holders of the county of Warren, defendant. Action at law. On mo- 
tion to strike out complaint. 


Mr. John H. Dahlke for the motion. 
Mr. Egbert Rosencrans contra. 


ROSEBERRY, J.: The notice to strike out under the new Practice 
Act is equivalent to filing a demurrer formerly. The complaint alleges 
that there was a public highway in the township of Hardwick in the 
County of Warren and State of New Jersey, and that a certain bridge 
or culvert formed a part of said public highway; that defendant, 
through its officers, agents and servants, wrongfully placed heavy 
timbers and other obstructions across the said bridge or culvert and 
its approaches so as to obstruct said highway, of which said bridge 
or culvert formed a part, and thereby rendered the same dangerous 
for travel; that the plaintiff, traveling at night on September 24, 1914, 
over that road and the bridge above mentioned, in ignorance of the 
fact that said bridge or culvert or the approaches thereof were in any 
other than a perfectly safe condition, and without any fault or negligence 
on his part, was thrown down, and his head, shoulders and body 
severely injured. 

The question raised by this motion is whether an action of such 
a nature can be maintained against a municipal corporation. 

It is held in Waters v. Newark, 56 N. J. L. 361, that “the neglect 
of a municipal corporation to perform or its negligence in the per- 
formance of a public duty imposed on it by law, is a public wrong to 
be remedied by indictment, and cannot constitute the basis of a civil 
action by an individual who has suffered particular damage by reason 
of such neglect, . . . . but where such public misfeasance has re- 
sulted not in the creation of a public nuisance for which an indictment 
would lie, but solely in the infliction of a private injury to the property 
of an individual, the remedy therefor is by a civil action by the party 
injured.” Jersey City v. Kiernan, 21 Vroom 246. 

The Court of Errors and Appeals in the case of Kehoe v. Ruther- 
ford, 74 N. J. L. 659, on page 661, after stating the general exemption 
of municipal corporations from civil action where an indictment would 
lie, states as follows: “But it is also a rule of law of equal import- 
ance that the exemption of a municipal corporation from actions by 
individuals suffering special damage from its neglect to perform or 
its negligence in performing public duties, whereby a public wrong is 
done for which an indictment will lie, does not extend to actions where 
the injury is the result of active wrongdoing chargeable to the cor- 
poration.” Citing Town of Union v. Durkes, 9 Vroom 21, and Hart 
vs. Freeholders of Union, 28 Vroom 90. The same points were sub- 
stantially held in Ryerson vy. Morris Canal and Banking Co., 40 Vroom 
505, on page 507. 

The Court of Errors and Appeals again in Bailey v. Osborne, 51 
Vroom 333, at bottom of page 334, reaffirms this point in these words: 
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“That a municipal corporation is liable for such active misconduct is 
settled in this State,” citing Hart v. Freeholders of Union, 28 Vroom 
90, and Kehoe v. Rutherford, supra. 

The charge in this case is that the defendant is guilty of misfeasance 
through its agents and servants in throwing heavy timbers and other 
obstructions across the bridge or culvert above mentioned, so as to 
obstruct the public passage over such bridge and that plaintiff, while 
lawfully passing along said highway and over said bridge, was thrown 
down and greatly injured. The complaint charges an active miscon- 
duct. The question of negligence and want of repair of the public 
highway or bridge does not arise in this case. The action is one that 
alleges an active wrong-doing on the part of the defendant in throw- 
ing timbers and other obstructions across the bridge which formed 
a part of the highway, by which the plaintiff, without any fault was 
injured. 

The motion is denied with costs to the plaintiff. 





(Morris Common Pleas, January, 1915). 
Workmen’s Compensation Act—Injuries After Discharge From Employment. 


Case of Henry Greenberg, petitioner, against George B. Atwood 
and Mrs. George B. Atwood, respondents. Petition filed under 
Workmen’s Compensation Act. 

Mr. William B. Stites for petitioner. 

Mr. Charles A. Rathbun for respondents. 

SALMON, J.: This isa proceeding brought by Henrv Greenberg, 
petitioner, against George B. Atwood and Mrs. George B. Atwood, 
respondents, under Chapter 95 of the Laws of 1911, its supplements 
and amendments, in the petition of which proceeding the petitioner 
prays that an order may be made that a specified amount be paid to 
him in one lump sum, because of certain injuries sustained by him while 
in the employ of said respondents. 

The petitioner testifies that he was employed by the respondents 
on November 6th, 1912, as a chef, to take charge of the kitchen of the 
respondents in the hotel of the latter at Pompton Plains; that his 
monthly wages were agreed to be sixty dollars, with room and board, 
contending that the board and lodging were reasonably worth ten dol- 
lars per week; that on April 29th, 1913, Mrs. George B. Atwood, one of 
the respondents, gave to petitioner orders to cook lobsters; that peti- 
tioner prepared to do so; that in the pantry, where he started to work, 
the light was weak; that he could not see whether he had the knife, 
with which he sought to cut the lobster, rightly placed by him; that 
somebody spoke to him, and that, because of interruption and being 
unable to see, he cut his hand in the process of bringing one hand down 
upon the knife as placed by the other upon the lobster and because of 
the fact that the knife was reversed in its position, with the back of the 
knife upon the lobster instead of the blade thereon; that he was taken 
to the doctor by direction of Mr. Atwood, who bandaged the hanc; 
that he returned and told Mr. Atwood, one of the respondents, that 
he couldn’t do the work longer without the use of the hand; that Mr. 
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Atwood told petitioner that he would try to get a man in place of peti- 
tioner, and that petitioner could go (that is, might leave); that doctor’s 
bills were incurred to the extent of eight dollars, because of the injury; 
that, owing to the injury, petitioner was temporarily disabled for six 
weeks’ time. 

The respondents urge, in the first instance, that the contract of c1n- 
ployment entered into by the petitioner was exclusively with George L. 
Atwood, and not with himself and wife; that the accident in question 
occurred on the day stated by petitioner; that he, George B. Atwood, 
and his wife arrived home in an automebile about four-thirty P. M. that 
day; that immediately thereafter, he, Atwood, while coming through 
the kitchen of his establishment, was informed by the petitioner to the 
effect that he, the petitioner, was through, for the reason that he could 
not get along with the waiters employed by the respondent; that he, 
Atwood, told the petitioner to go (that is, to leave); that about five- 
thirty or five-forty-five P. M. of the same day, he, Atwood, learned that 
petitioner had cut himself; that petitioner was not seen by Atwood until 
he returned from the doctors; that he, Atwood, did not tell one Bernard, 
to take the petitioner to the doctor; and they deny petitioner was in 
their employ at the time of accident. 

The testimony of the witness, Miller, is to the effect that he remem- 
bers the day and time of the injury; that Mr. Atwood came home he- 
fore dark of that day; that later, he, Miller, went into the kitchen and 
found petitioner tying up knives &c. preparatory to leaving, and that 
petitioner said to him that he was through; that, later, petitioner was 
not in the kitchen or thereabouts when he, Miller, was there; that he, 
the petitioner, returned about six-thirty P. M.; that he, petitioner, 
then told witness, that he had cut his hand, which he exhibited to the 
witness; that petitioner told the witness that he was through with 
his “job” before he cut his hand; that probably one-half an hour after 
Mr. Atwood returned in the automobile, he, witness, saw petitioner tying 
up the knives in question ; that petitioner told witness the cutting of his 
hand was his own fault and that he ought to have left before he ‘“‘got 
cut.” 

Witness Bernard testifies that petitioner cut himself at sevén or 
seven-thirty o’clock; that it was dark; that petitioner was cut a few 
minutes before the automobile containing Mr. and Mrs. Atwood drove 
into the property; that he, the witness, saw petitioner with hand cwrt 
before he heard said automobile drive in. 

It is insisted by the respondents, first, that the petition should be 
dismissed as to Mrs. George 8B. Atwood, and in this regard there appears 
to be no doubt but that George B. Atwood is the sole proprietor of the 
business in question and the sole employer of the petitioner with refer- 
ence to said business up to the time in question. It is further insisted 
that, at the time of the injury in question, there was no relation of 
master and servant existing between the respondent, George B. Atwooa, 
and petitioner, for the reason that the petitioner had voluntarily dis- 
continued said relationship, and his expressed desire so to do had 
been concurred in by the respondent, George B. Atwood, prior to the 
injury. 
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The testimony is conflicting as to these respective contentions; 
nevertheless, there is corroboration of respondent’s testimony, while 
petitioner is uncorroborated in this regard; evidently the witness Bern- 
ard is mistaken in his testimony, for it does not agree with that of the 
petitioner or the respondent, George B. Atwood, concerning the time 
of the occurrence of the injury. There appears to be no dispute between 
petitioner and respondents that the accident happened after the arrival 
of the respondents in the automobile on the day in question. However, 
the witness Bernard testifies that the injury occurred a few minutes 
before the automobile containing the respondents drove into the prop- 
erty. According to the witness-respondent, Atwood, he and his wiie 
arrived home in said automobile at about four-thirty. The witness, 
Bernard, places the time of the injury at seven or seven-thirty P. M. 
and the petitioner places the time of the injury at eight-thirty P. M. 
The witness, Miller, fixes the time when petitioner returned from the 
doctor’s at about six-thirty P. M. The weight of the testimony shows 
that the injury occurred between four-thirty and six-thirty and after 
the return in the automobile of the respondents, and not prior to said 
return, as alleged by the witness Bernard and, therefore, vitiating his 
testimony, so far as being corroborative of the petitioner, who alleges 
that the injury occurred after the return of the respondents and at 
about eight-thirty P. M. 

The statute provides that compensation shall be made for personal 
injuries to the employé by “accident arising out of and in the cours 
of his employment.” The testimony in this case appears satisfactorily 
to show that the relationship between the petitioner and the respondent, 
George B. Atwood, had been dissolved prior to the accident and injury, 
and, therefore, the accident causing the injury did not arise out of and 
in the course of the employment of the petitioner by the respondents. 

Because of the foregoing consideration the petition in this case 
must be denied: no costs, however, will be awarded against the peti- 
tioner. 





RONCA, ADMR. v. DeGRAVE. 


(Mercer Common Pleas, January 21, 1915). 
Workmen’s Compensation Act—Intoxication—No Defendants. 


Case of Felice Ronca, administrator of Domenico Antonacci, de- 


ceased, petitioner, against Gustave DeGrave, defendant. Determination 


of facts and order of dismissal. 
. . . . 
Mr. Harvey T. Satterthwaite for petitioner. 


Mr. Edward L. Katzenbach for defendant. 


GNICHTEL, J.: This matter coming on to be heard on the date 7 
designated in the order, in the presence of Harvey T. Satterthwaite, J 
squire, for the petitioner, and Edward L. Katzenbach, Esquire, for the 7 
defendant, it was proven, and I fird the facts to be, that the petitioner's 7 
intestate was in the employ of the defendant as a laborer upon a boat | 


in the transportation of stone from Wilburtha to Trenton; that on the 
night before the accident which resulted in the petitioner’s intestate’s 
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death the hands employed on the boat, including Domenico Antonacci, 
had engaged in very heavy drinking, and on that evening were intoxi- 
cated. They retired at twelve o’clock, arising after an hour or so of 
sleep, to bring the boat to Trenton with the load of stone. They 
worked upon the boat in the morning, having no breakfast, and at 
about eleven o’clock Domenico Antonacci went to a saloon to get 
drinks. He returned with beer and they each had at least three giasses 
of beer. Shortly after this, in trying to pass or jump from one part of 
the boat to another, he stumbled on an obstacle on the boat, and fell 
into the water and was drowned. 

I find from the testimony that he was under the influence of 
liquor, and that intoxication was the natural and proximate cause of 
his death. I also find from the testimony, that such persons as were 
claimed to be dependent upon him were aliens, non-residents of the 
United States, living in Italy. 

Under these findings there can be no recovery under this petition, 
for the reason that intoxication caused the death, and there are no 
persons who by the statute are entitled to receive compensation. 

[The petition was ordered dismissed without costs. ] 





ELY v. BOARD OF EDUCATION OF UNION TOWNSHIP. 


(District Court, Third Judicial District of Bergen County, January, 1915). 
Attorney's Bill—Authority of District Clerk or County Superintendent to Bind Board of 
Education. 
Case of Addison Ely, Jr., plaintiff, against the Board of Education 
of the Township of Union, defendant. On contract. 


Mr. Addison Ely, Jr., for plaintiff. 
Mr. John M. Bell for defendant. 


STAGG, J.: This suit was brought by the plaintiff to recover the 
amount of two hundred and thirty-eight doilars and thirty cents for 
services rendered by the plaintiff as attorney in litigations brought in 
the name of the Custodian of School Moneys of the Board of Education 
of the Township of Union. 

No question was raised as to the amount of the bill. The facts in 
the case, outside of the question of the mere amount of the bill, raise 
two questions: 

First: Did the defendant ever employ or authorize the employ- 
men of plaintiff to bring the actions which he brought for the Cus- 
todian? 

_ Second: If no such employment was authorized, did the defendant 
aiterwards, by any act, ratify said employment? 

_ As a matter of law, I hold that the District Clerk had no authority 
himself to bind the Board of Education, without being specially author- 
ized by resolution of the Board, passed at a regular or special meeting 
of said Board; also that any advice or direction received from the 
County Superintendent by the District Clerk to employ an attorney 
" bring suit creates no liability in itself as against the Board of Educa- 
ion, 
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I have decided upon the facts in this case that it clearly appears F 








to me that there was no employment or authorization of employment § . 
of the plaintiff by the defendant, the Board of Education, and that by no ye 
act of said Board did it afterwards ratify any employment made by the (Wy 9 
District Clerk of the plaintiff. _ ° 
The result is that judgment must go for the defendant. Judgment | 

is, therefore, given to the defendant with costs. » ta 
IN RE MAUSOLEUM BUILDERS OF NEW JERSEY. q ta 

(Passaic County Board of Taxation, January, 1915). bs th 


Exemption of Cemetery From Taxes—Irrepeclable Charter. - th 


In the matter of the appeal of the Mausoleum Builders of New 4 CI 
Jersey (Incorporated) for the cancellation of the tax assessment for the sh 


year 1914, on the property situate in the borough of Totowa. im O° 
, eo a Me 
Mr. Michael Dunn for petitioner. ae the 

. - me . 
Mr. Daniel L. Campbell ior respondent. § tio 
or 


THE BOARD (Memorandum by Mr. William L. Dill and Mr. W. 
Grafton Bateman): This is an appeal from an assessment of $33,500 
upon a plot of ground and a building erected thereon, situate in Laurel 7] 
Grove Cemetery in the Borough of Totowa in Passaic County. shee 

The General Tax Act, Section 3, Paragraph 6, exempts “grave- ae 
yards not exceeding ten acres of ground, cemeteries and buildings for | W¥.. . 
cemetery use erected thereon.” The question to be decided i: i sot 


<4 tpg hates prox 
whether the land and building for which exemption is claimed come: 7% - : 
within the meaning of the Tax Act. pe: P 


It appears from the testimony that the land was purchased from @ 
the Laurel Grove Cemetery by an agreement entered into between the J the | 
Cemetery Company and the petitioner on or about February 18th, 1913, Bot th 
the terms of sale providing for monthly payments of a certain sum until [J wiles 
the purchase price was satisfied, and that, on May 20th, 1914, title a ey 
had not been passed for the land, and the same was still vested in ™ he 






the Laurel Grove Cemetery Company. a 

The Mausoleum Company of New Jersey was incorporated 0 Wiolloy 
January 3ist, 1912, under an act entitled, “An Act Concerning Cor- 7% ( 
porations” (Revision of 1896), and the several supplements thereto an Wiocja; 
acts amendatory thereof. The home office of the petitioner is given a3 Wi orat; 
No. 404 John street, East Newark, in the County of Hudson and State Ac i 
of New Jersey. a (; 

The certificate of incorpdtation of the petitioner is general in jj he | 
character, and, in defining its objects, says: “The objects for which Hibs. e 
this corporation ‘s formed are the building, and erection of mausoleum, J A 
including building, rebuilding, alteration, repairing or improvement of § iving 
mausoleums and monuments of every kind and description what- @ pinios 
soever and of all and every kind of material. To manufacture, buy, (1 
sell, trade and deal in all and every kind of material product manu J orpor. 
factured or unmanufactured, iron, steel, wood, brick, cement, concrete a ct aa 





and other products and materia!s including quarrying of stone, to buy, Dme 
acquire hold use and mortgage, convey, lease and dispose of patent al T 
rights, letter patent, devices, inventions, trade marks, formulas, good | 
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will and other rights. And such corporation shall have power to pur- 
chase, own, charter and operate steamboats, steam tugs, barges and 
other boats, and to purchase, lease and convey real and personal prop- 
erty in the State of New Jersey.” 
It is contended by the petitioner that its property is exempt from 
taxation for the following reasons: 
(1). Because the land and building in question are exernpted from 

7 taxation under the General Tax Law of 1903. 

mn (2). That the tax is invalid under the provision of the charter of 
- the Laurel Grove Cemetery, and cannot be assessed; the attention of 

- the Board being particularly invited to Section 9 of the Laurel Grove 
* Charter, which reads in part as follows: “That the said corporation 
> shail have, use and exercise all the rights and privileges incident to a 
~ corporation herein stated, and shall be exempt from all taxes, assess- 
ments, and charzes upon their capital stock and the property which 
) they may acquire, hold or possess and the real estate of said corpora- 
tion, and the said lots and parcels when conveyed by the corporation 
+ or when sold to individual proprietors, or held by any person shall be 
exempt from all taxes and assessments whatsoever.” 
(3). That the charter of the Laurel Grove Cemetery, which was 
) granted March 22nd, 1872, is irrepealable, because the special charter 
grant to said company was not a mere gratuity, the consideration to 
Hy the State being set out in Section 7 of said charter, which provided that 
Ye “not less than twenty-five per centum of the net proceeds shall be ap- 
} propriated or funded for the further embellishment and maintaining the 
Wimprovements, fences and other accommodations of said cemetery 
grounds. 
Pe | (4). That the mausoleum erected by the petitioner on the land of 
* | WEthe Laurel Grove Cemetery is designed and constructed for the burial 
* |of the dead and can be used for no other purpose and is subject to the 
. rules and regulations of the cemetery company, and is to be maintained, 
‘ run and operated under the terms and conditions of an agreement to 
| "We hereafter made between the parties concerning the same. 
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_ The respondent, in defending the assessment, makes answer as 
" follows: , 

¢ 3 (1). That the petitioner is not incorporated under the Cemetery As- 
a ‘ 


‘ ociation Law, but is frankly a money-seeking, private business cor- 
8 poration, organized under the General Corporation Act, and under that 







a 
¢ MAct it cannot claim any cemetery association privileges. 

. (2). That the exemption from taxation contained in the charter of 
the Laurel Grove Cemetery was not an irrepealable contract, and 
h eas been repealed. 

 . . After closely following the arguments of the learned counsel, and 
r ving careful consideration to the briefs submitted we are of the 
; pinion: 






(1). That the Mausoleum Builders of New Jersey, Inc., having in- 
Orporated under the Incorporation Act of 1896, and not under the 
ct authorizing the incorporation of cemetery associations, does not 
bme within the contemplation of Section 3, Paragraph 6, of the Gen- 
al Tax Act, and is, therefore, not entitled to exemption. 
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(2). That the claim that the charter of the Laurel Grove Cemetery is 
irrepealable is not well founded, and we base this conclusion on the 7 
decision of the Court of Errors and Appeals in the case of Cooper Hos- 7 
pital y Camden, 39 Vr. p. 691, in which Mr. Justice Pitney, speaking ~ 
for the Court, said, “that a contract that disables the State from exercis- 
ing the sovereign prerogative of taxation, with respect to the property 
of a given corporation, is in derogation of common right, and so far 
as it goes, is subversive of the power of government itself. Every rea- © 
sonable intendment is against the existence of such a contract. He who 
comes into Court asserting its existence must be prepared to show 
that, in fact, it was made as alleged, and that its terms are such a | 
to reasonably admit of no other interpretation than that claimed.” 5 

(3). That the Mausoleum Builders of New Jersey, Inc., is organ- 
ized for pecuniary profit, and is not entitled to exemption from taxa- 
tion, simply because their property may be situate within a cemetery, 7 
which latter is exempt under the General Tax Act of 1905. . 

(4) That “all exemptions from general taxation are to be con- 
strued strictly, the resolution in case of doubt being in favor of the 
rule which subjects all property to a just share of the public burdens.” 
(Rosedale Cemetery Association v Linden, 44 Vr., p- 421.) Bp 

It is established by the evidence that the ground upon which © ‘ 
the mausoleum is built has not yet been conveyed to the petitioner. 
Basing our decision, therefore, on the above facts, we hold that so/ 
much of the assessment as is on the land should be cancelled, and | 


that so much of the assessment as is on the building of the petitioner 9 K Cole, 


should stand. 


Dis 
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MONMOUTH BAR DINNER. 


On December 24th the Mon- 
mouth County Bar gave a compli- 
mentary dinner to the retiring 
county Judge, Hon. John E. Fos- 
ter, and also to his successor, 
Hon. John W. Slocum, at the 
Hotel Belmont, Freehold. Dur- 
ing the occasion a handsomé 
watch was presented to Judge 
Foster, and the Long Branch 
members of the Bar presented a 
gavel to Judge Slocum. Among 
the speakers at the dinner, at 
which ex-Judge J. Clarence Con- 
over was toastmaster, were Mr. 
Justice Kalisch of the Supreme 
Court, and Judge Nelson Y. Dun- 
gan of the Circuit Court. The 
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guests of honor made appropriate 7 
responses. Among the local! 
speakers were County Clerk Mc) 
Dermott, Prosecutor Lawrence, ~ ‘ 
Mr. John S. Applegate, jr.. Mr ig 'Sne 
William L. Edwards and ex) Dis 


How: 
succe 
Huck 


Senator Francis. 





GOVERNOR’S APPOINTMENTS. 
ange TWE 

Among Governor Fielder’s re- 
cent appointments are the follow: Vic 
ing: 

Supreme Court Justice, James 
F. Minturn, of Hudson county; 
reappointment. 

Circuit Judge, William H. 
Speer, of Hudson county; a re 
appointment. 
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District Court Judge, Charles 
B. Clancy, of East Orange, suc- 
ceeding Judge Worrall F. Moun- 


tain, who retired to become mayor 


of East Orange. 

Prosecutor, Thomas J. Huckin, 

% of Englewood, to succeed Mr. 
Wendell J. Wright. 
* Supreme Court Justice Charles 
» C. Black (formerly Circuit Judge), 
~ of Hudson county, as successor to 
) Justice Willard W. Voorhees, de- 
> ceased. 

Court of Errors and Appeals, 
Robert Williams, of Passaic 
county, succeeding Judge Joseph 
W. Congdon, deceased. 

Circuit Court Judge George S. 


“® Silzer, of Middlesex county, suc- 


ceeding Judge Charles C. Black, 
resigned. 

Atlantic County Common Pleas 
Judge Clifton C. Shinn, of Atlantic 
City, succeeding Judge Clarence L. 
Cole, resigned. 

District Court Judge William F. 
Vosseller, of Bound Brook, suc- 
ceeding Judge Isaac F. Runyon. 

Prosecutor of the Pleas Fred- 
erick F. Guild, of Essex county, 
succeeding Louis Hood, resigned. 

Prosecutor of the Pleas W. Ed- 
win Florance, of New Brunswick, 
succeeding George S. Silzer, re- 
signed. 

District Court Judge Edwin 
Howard Foster, of Bergen county, 
succeeding Judge Thomas J. 
Huckin, resigned. 





TWENTY YEARS ON THE BENCH. 


Vice-Chancellor Emery finished 
his twentieth year on the Bench 
last Friday, and in his own sev- 
enty-third year is as energetic 
and hard-working as ever. He 
gave up a large private practice 
to go upon the Bench, and he has 
seen the Chancery Court develop 
into its present great functions 


from comparatively small begin- 
nings. The Vice-Chancellor came 
from Hunterdon county. He 
served two years in the Civil War 
when a youngster and was dis- 
charged for disability, and, indeed, 
was in somewhat delicate health 
for a number of years. No judge 
upon the Bench has greater per- 
sonal popularity, more friends 
who admire and like him, and he 
has given New Jersey service 
which in more grateful countries 
would have brought him many 
public honors—for which he 
would not have cared a fig. He 
was long a resident of Newark, 
but for a number of years has 
made his home in Morristown.—- 
Newark Sunday Call, of Jan. 31. 


ANOTHER FEDERAL JUDGESHIP. 


Representative Scully has intro- 
duced in the House of Representa- 
tives a bill to create an additionai 
Federal Judge in New Jersey. 
Senator Hughes has presented a 
similar measure in the Senate. 
Judges Rellstab and Haight, with 
Senator Hughes, U. S. District At- 
torney Davis and Representative 
Scully have presented a strong 
case to Attorney-General Gregory 
and to the members of the House 
and Senate Committees on Judi- 
ciary in the hope of securing his 
influence to have one of the meas- 
ures passed. 


THE LEGISLATURE. 


On January 12 the New Jersey 
Legislature opened its annual ses- 
sion. The Senate chose Senator 
Walter E. Edge, of Atlantic coun- 
ty, for President of that body, and 
Mr. Carlton Godfrey, a member 
of the Bar of Atlantic county, was 
selected as Speaker of the House 
of Assembly. Mr. Francis B. Da- 
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vis, of Woodbury, Gloucester 
county, was chosen Secretary of 
the Senate, and Mr. Upton S. Jef- 
ferys, of Camden, Clerk of the As- 
sembly. Senator William W. Smal- 
ley, of Somerset, was appointed 
Chairman of the Committee on Ap- 
propriations of the Senate, and 
also on the Treasurer’s Accounts. 


THE FRONTISPIECE PORTRAITS. 


We have received a handsome 
new photograph of the United 
States Supreme Court from 
the well-known photographers, 
Harris & Ewing, 1311 F Street, 
Washington, D.C. Copies may be 
obtained from this firm. A repro- 
duction of this photograph (great- 
ly reduced in size) is given as the 
Journal's frontispiece this month. 








HUMORS OF THE LAW. 


The newly elected county attor- 
ney ruffled his hair, and proceeded 
to examine the next witness. 

“What is your name?” he asked. 

“Pat Moran, sor,” was the re- 
spectful reply. 

“How do you spell it?” 


“Well, well!” laughed Pat. 
“County attorney an’ can’t spell 
Pat Moran!”—Central Law Jour- 
nal. 


“Why is she getting a divorce?” 

“On the ground of misrepresen- 
tation. She says that before they 
were married he claimed to be 
well off.” 

“And what does he say?” 

“He says he was, but didn’t 
know it.” 





OLD LADY AND LAWYER. 


A certain lawyer, famed for 
high charges, had incurred the en- 
mity of an old lady on account of 


Wishing to get even 
with him, she consulted him 
about drafting her will. As she 
was a very wealthy old lady, 
without near relatives, she had 
many charitable associations to 
benefit, and the accurate draft of 
the will required much patience, 
skill and time. Among the provi- 
sions, she made a generous be- 
quest to this lawyer and nomi- 
nated him executor. After the ex- 
ecution of the will she called for 
her bill, whereupon the lawyer, 
with the vision of ample fees in 
the prospective settlement of the 
estate, and the memory of the 
generous bequest, told the old 
lady that, under the circumstances 
he should charge nothing, but 
finally, to satisfy her business 
scruples, made out a receipt it 
full to date for $1, whereas the 
smallest sum he could have prop- 
erly charged would have been $100. 
The old lady marched home with 
her will, set herself to work, copied 
it out carefully word for word, 
leaving out the bequest for the 
lawyer and nominating a new ex- 
ecutor.—Leslie Magazine. 


the same. 





A BEGGAR ON VAGRANCY. 


The following from the St. Paul 

“Dispatch” opens up a_constitu- 
tional question for our younger 
lawyers to wrestle with: 
* “Thomas Welsh, arrested Sun- 
day afternoon while begging 4 
meal at the home of John P. 
O’Connor, 2057 Selby avenue, de- 
murred in police court this morn- 
ing to complaints charging him 
with vagrancy and begging. Welsh, 
who said he hailed from Covington, 
Ky., argued his own case, and 
Judge Finehout was so impressed 
that he deferred ruling on the de- 
murrer until next Friday. 
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“Welsh says he is standing on 
his constitutional rights and that if 
Judge Finehout rules against him 
he will appeal to Judge Willard of 
the United States District Court 
for a writ of habeas corpus. 

“The ‘indictments, as Welsh 
termed the complaints, were insuf- 
ficient, he said, because they did 
» not state the time, place, intent and 
crime alleged to have been com- 
© mitted. He said the vagrancy or- 
» dinance is unconstitutional because 
© it is class legislation and is used to 
imprison innocent men. 
“‘The Supreme Court,’ said 
1 Welsh, ‘never has and never will 
© hold a law valid that imprisons men 
© for being poor.’ To the accusation 
that he has no visible means of 
support, Welsh replied: “The co- 
ordinating power of muscle and 
brains is the only visible means of 
support that nature and God have 
conferred on any man.’ 

“As to the begging charge, 
Welsh declared that the Constitu- 
tion guarantees free speech. ‘No 
law can specify what we must say 
to each other; it can merely specify 
that our language must be civil, 
and every person has as good a 
legal right to speak to another 
about money and food as he has to 
talk about a horse race, religion, 
politics or any other subject.’ 

“Welsh declared he had never 
asked for more than the necessi- 
ties of life. ‘You cannot sanction 
suicide,’ he said to the Judge, ‘nor 
does the law expect the physically 
impossible from any man.’ 

“The allegations,’ argued Welsh 
in Court, ‘do not specify any crime 
against man, Nature or God, and 
my imprisonment is in conflict with 
he constitutional provision guar- 
anteeing civil rights.’ He declared 
he ordinances under which he was 
arrested are acts seeking to pro- 
ote involuntary servitude.” 
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A CORRECTION. 


In 37 N. J. L. 167 was reported 
the case of Phillips, Admx., v. 
The Hamburg-American Steam- 
ship Co., the opinion being stated 
to have been that of Judge Ten- 
nant, of Jersey City. We now 
learn the decision was by Judge 
Sullivan instead. 





OBITUARY. 


Mr. JOHN L. SEMPLE. 


On February 6th Mr. John L. 
Semple, of Camden, committed 
suicide by shooting himself in the 
head in his office, at 320 Market 
Street. 

Mr. Semple was born about 
fifty-two years ago in Mt. Holly, 
and was educated in the public 
schools and at Nazareth Hall. He 
read law in Mt. Holly with Mr. 
Frederick Voorhees (long de- 
ceased), and was admitted to the 
New Jersey Bar at the November 
Term, 1880, and as counselor at 
the February Term, 1885. He 
subsequently removed to Camden, 
and during his active career be- 
came noted in the defense of 
various notorious criminals. It 
is said that in two years he de- 
fended eleven men tried for mur- 
der and saved ten of them from 
execution. In one notable case 
where he failed he kept the slayer, 
a negro burglar, alive for more 
than three years through a per- 
sistent fight on appeals. In one 
appeal to the United States Su- 
preme Court he arrived in Cam- 
den with a stay at the dramatic 
moment when the negro was un- 
der the rope for hanging. Says 
Whitehead in his “Judicial and 
Civil History of New Jersey:” 

“He gained an almost world- 
wide reputation in his ingenious 
and persistent defense of Theo- 
dore Lambert, the murderer of 









William Kairer, a wealthy cracker 
baker of Camden. The case was 
carried through all the State 
courts and went twice to the Su- 
preme Court of the United States, 
where it was recognized as one of 
the most remarkable attempts 
ever made to evade the verdict of 
a jury.” 

Some few years ago he was ar- 
rested for alleged complicity with 
a band of clever counterfeiters 
for whom he had been counsel, 
but after two trials was finally 
acquitted. He had accumulated 
little property, having in many in- 
stances devoted his own funds to 
the defense of those for whom he 
acted as counsel. 

Mr. Semple had been suffering 
for a long time from rheumatism, 
and for three years had had to go 
about on crutches, and it is be- 
lieved became despondent. Just 
before he fired the shot Semple 
went into the rooms of John M. 
Schweitzer, whose law office ad- 
joined his own, and talked to him 
for a few minutes. He left a 
wife, but no children. 





BOOK NOTES. 


TREATISE ON THE LAW ON 
INCOME TAXATION under 
the Federal and State laws. By 
Henry Campbell Black. Second 
edition. Kansas City: Verngn 
Law Book Co., 1915. Pp. 860. 
Price $5.00, delivered. 


This work first appeared a year 
ago and had an extensive sale 
throughout the whole country. 
So many treasury regulations and 
rulings were made, however, after 
the book went to press, that it 
soon became evident to the author 
that the 1914 edition would not 
do for 1915. In consequence, the 
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work has been revised, and, as 
a matter of fact, it has been ar- 7 

ranged on a different plan and ali] 7 
its parts greatly elaborated. y 

The Income Tax law has not 

yet been amended by Congress, | 
and, until it is, it will require all 7 
the ingenuity of lawyers to dis- 7 
cover what it means. Wedonot | 
see that any better commentary 7 
can be made upon the law than 7 
this of Mr. Black, and, therefore, 7 
we recommend it to our readers, 
although with the earnest hope 

that Congress will not too long © 













delay to so alter the text of the J 
Act as to make it readily in- 7 
telligible. 7: 
As in the preceding work, the 7 
forms officially prescribed are 
given in full, and there is a good] 
index. We may add that the Act) 
itself has been broken up into 
about seventy sub-sections, so) 
that it is really getatable in this” 
work, as it is not in the origina 7 
statutory form. f 
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GOOD WILL, TRADE 
MARKS AND UNFAIR 
TRADING. By Edward S| 
Rogers, Chicago: A. W. Shaw§ 
Co. Pp. 288. Price $2.50, de® 
livered. a 












This work is properly describei 
as “an attempt in the frank ver 
nacular of American business ané 
in the most practical ways to hel 
minimize infringement (for wit 
the originator’s due care of go0 
will and trade-marks in the be 
ginning, most cases of infringe 
ment would never have gainel 
headway), and to deal with unfat 
traders in or out of court.” 

We have found it unusually it 
teresting reading and intend t 
comment upon it editorially # 
our next Journal. 
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